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JURISDICTIONAL STATEMENT

This gpped istaken by the State of Missouri, sub nom. the Criminad Records
Repository, from the June 2, 2004, judgment of the Hon. Patrick Clifford, Associate Circuit
Judge, Divison 39, Circuit Court of &. Louis County, wherein he ordered the expungement
of records related to the guilty pleas of Scott Dyer to the feony offenses of forgery and
geding.

The Supreme Court has exclusive jurisdiction over the gpped in this case because part
of the judgment held that the 1995 amendments to the gpplicable law did not apply to Dyer
or, gpparently in the dterndtive, were uncongtitutional, and that, “[A]ny legidative atempt to
punish [Dyer] by denying his equitable right to expunge because of a sugpended imposition of

sentence [is uncongtitutional].” Mo. Congt. Art. V 8 3 (as amended 1982).
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STATEMENT OF FACTS

On June 6, 1990, Scott Dyer, then 18 years old, was arrested by an officer of the
Florissant Police Department. L.F. 21, First Amended Petition, Count | 4. A complaint
charging steding and two counts of forgery wasfiled in the case on July 6, 1990, in
Asociate Divison 43 of the Circuit Court of St. Louis County. L.F. 59. According to the
complaint, Dyer stole a baseball bag, basebd| glove, shoes, wallet and two persond checks
from Kevin Enlow on May 31, 1990, (L.F. 59-60, Count 3) then on June 6, 1990, acting with
Matthew Meininger, forged two checks on the account of Judith Enlow. L.F. 59-60, Counts
1 and 2. Dyer waived his preliminary hearing on September 27, 1990, and was bound over to
the circuit court. L.F. 55. One of the forgery counts was dismissed on April 5, 1991. L.F.
50. That same day Dyer pled guilty to forgery and stealing over $150. L.F. 49. The court
suspended imposition of sentence and placed Dyer on probation for three years. L.F. 48.

Dyer filed a Petition for Expungement of Arrest Records on March 26, 2004. L.F. 3.
A First Amended Petition for Expungement of Arrest Records was filed on May 6, 2004.

L.F. 21. The State of Missouri, sub nom. the Criminal Records Repository, (hereinafter the
State) filed various motions attacking the first amended petition and an answer to the
amended petition on May 24, 2004. L.F. 27-35. Robert McCulloch, the St. Louis County
Prosecuting Attorney, also answered in opposition. L.F. 38.

Thetria court took the matter up on June 2, 2004. L.F. 2. No transcript of the
proceedings was made. Correspondence of Circuit Clerk by Vinson Raybon, dated

September 21, 2004, submitted in lieu of transcript of the proceedings. An affidavit by Dyer
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was filed, dong with Exhibits 1-8. L.F. 41-81. Thetria court entered its Judgment and
Order of Expungement of Arrest Records that same day. L.F. 82.
The State filed its gpped in this cause, pursuant to a Specid Order of the Supreme

Court, on August 30, 2004. L.F. 93.
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POINTSRELIED ON

l.
Thetrial court erred in entering the Judgment and Order of Expungement of
Arrest Records because :
1) Thereisno common law right to expungement in Missouri, in that the
courtsof this state have never recognized such aright;
2) Equitable expungement has been abrogated by statute, in that the Missouri
Supreme Court has held that statutory closure of arrest records displaced
equitable expungement, and the current expungement statute specifically
forbids equitable expungement; and, in any event, Dyer failed to prove up any
element of equitable expungement in that thereisno evidencein therecord that
his prosecution was illegal, he was acquitted, or special circumstances existed;
and
3) Dyer can not establish hisright to expungement under the expungement law,
88 610.122 RSMo. et seg. (which requires, inter alia, proof that the arrest was
based on false information, proof that no probable cause exists, at the time of
the action to expunge, to believe the individual committed the offense, and that
the arrested person did not recelve a suspended imposition of sentencefor the
arrest or any offenserelated to the arrest), in that the records of the St. Louis
Count Circuit Court show that A) Dyer pled guilty to forgery and stealing,

making it clear that thereisno reason to believe that the arrest was based on
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falseinformation or that thereisno probable cause to believe Dyer committed
the offense, and B) Dyer received a suspended imposition of sentencein the

case, which isitself a bar to expungement.

Cantrell v. State, 624 SW.2d 495 (Mo. App. W.D. 1981)

Kuenzle v. Missouri State Highway Patral, 865 S.W.2d 667 (Mo. banc 1993)

McNaly v. S. Louis County Police Dept., 17 SW.3d 614 (Mo. App. E.D. 2000)

P.B.Sv. Prosecuting Attorney’ s Office, 998 S.\W.2d 835(Mo. App. E.D. 1999)

§610.122 RSMo.

§610.126.2 RSMo.

.

Thetrial court erred in entering the Judgment and Order of Expungement of
Arrest Records and therein declaring the expungement law, as amended in 1995,
unconstitutional because:

1) an Equal Protection violation requires a showing that Dyer isa member of a

protected class, or that a fundamental right isat issue, or that thereisno

rational basisfor thelaw, and Dyer did not make that showing in that thereis

no evidence of record showing that Dyer isa member of a protected class, a

fundamental right isat issue, or the requirements of the expungement law are

not rationally related to the State' sinterest in maintaining arrest records,
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2) the questionsrelated to the amending bill’ stitle and content are barred by
the statute of limitations, in that 8 516.500 RSMo., requires such an action be
brought beforethe end of the next legidative session, but in any event, no later
than five years after the passage of the bill;

3) theamending bill was not an ex post facto or retrospective law, in that it
imposes no retr ospective liability;

4) the amended statute does not violate the separation of powersdoctrineg, in
that the abalition of equitable expungement in the process of creating a unified
statutory criminal records scheme does not affect the magistracy of the
judiciary;

5) thereisno allegation or evidence supporting a Due Processflaw in the
amended statute, in that the statute does not prevent or impair any process due
to Dyer;

6) maintenance of criminal records does not violate the double jeopardy clause
of the congtitution, in that the existence of the records does not impose

additional penaltieson Dyer.

Richev. Director of Revenue, 987 SW.2d 331 (Mo. banc 1999)

Stroh Brewery Company v. State of Missouri, 954 SW.2d 323 (Mo. banc 1997)

Boersg v. Missouri Department of Corrections, 959 SW.2d 454 (Mo. banc 1997)

Suffian v. Usher, 19 SW.3d 130 (Mo. banc 2000)
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§516.500 RSMo.
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ARGUMENT
I
Thetrial court erred in entering the Judgment and Order of Expungement of
Arrest Records because :
1) Thereisno common law right to expungement in Missouri, in that the
courtsof this state have never recognized such aright;
2) Equitable expungement has been abrogated by statute, in that the Missouri
Supreme Court has held that statutory closure of arrest records displaced
equitable expungement, and the current expungement statute specifically
forbids equitable expungement; and, in any event, Dyer failed to prove up any
element of equitable expungement in that thereisno evidencein therecord that
his prosecution was illegal, he was acquitted, or special circumstances existed;
and
3) Dyer can not establish hisright to expungement under the expungement law,
88 610.122 RSMo. et seg. (which requires, inter alia, proof that the arrest was
based on false information, proof that no probable cause exists, at the time of
the action to expunge, to believe the individual committed the offense, and that
the arrested person did not recelve a suspended imposition of sentencefor the
arrest or any offenserelated to the arrest), in that the records of the St. Louis
Count Circuit Court show that A) Dyer pled guilty to forgery and stealing,

making it clear that thereisno reason to believe that the arrest was based on
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falseinformation or that thereisno probable cause to believe Dyer committed
the offense, and B) Dyer received a suspended imposition of sentencein the

case, which isitself a bar to expungement.

A. Standard of Review
This case presents difficult issuesin framing the standard of review. Thetrid court
congdered the matter on affidavits and exhibits, and entered judgment apparently without a
formd trid. This procedure sounds in summary judgment, Rule 74.04. On the other hand,
the procedural requirements of Rule 74.04(c) were not followed, and the docket sheet
reflects the case was tried by the court. L.F. 2.
If this case was determined pursuant to summary judgment, gppellate review isde

novo. ITT Commercia Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 SW.2d 371, 376

(Mo. banc 1993). Summary judgment will be upheld on gpped if the movant isentitled to
judgment as a matter of law and no genuine issues of materid fact exist. 1d. at 377. The
record is reviewed in the light most favorable to the party against whom judgment was
entered, according that party al reasonable inferences that may be drawn from the record. 1d.
at 376. Facts contained in affidavits or otherwise in support of a party's motion are accepted
as true unless contradicted by the non-moving party's response to the summary judgment

moation. 1d. The State has no objections to the exhibits, with the exception of Exhibit 7 (“Bill
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Summaries’ for HB 135).
On the other hand, appellate review of acourt-tried case is ordinarily governed by

Murphy v. Carron, 536 SW.2d 30, 32 (Mo. banc 1976), which states that the tria court's

judgment isto be affirmed unlessiit is not supported by substantia evidence, is againg the
weight of the evidence, or erroneoudy declares or appliesthe law. An exception to that rule
may well gpply in this case, that dlows the appellate court to review the record de novo when

thetria court’s decison was made on the record without testimony. McNaly v. S. Louis

County Police Dent., 17 S\W.3d 614, 616 (Mo. App. E.D. 2000).

Under ether standard of review, thetrid court’s judgment should be reversed in this

! The State’ s objection is that the “Bill Summaries’ areirrdlevant to theissuesin
thiscase. Asdiscussed in detall in the argument in support of the second Point Relied On
hereof, Dyer clamsthat the 1995 amendments to 88 610.122 and .123 are uncongtitutional
because the title and subject of the bill did not clearly expressthe legidative intent to
eliminate expungement for those who had received a suspended imposition of sentence
(Petition, Count I1, 1 3(b), and that the bill contained more than one subject matter that was
not clearly expressed in thetitle. 1d. a 1 3(€). Whatever vaue the Bill Summaries may
have, the actud bills, published in accordance with § 2.030 RSMo. and the concurrent

resolutions, are determinative. Copies arein the Appendix.
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B. “Common Law” Expungement
Dyer was found guilty of forgery and steding in 1991. At that time Missouri did not
have a gatutory expungement — that process was adopted in 1993.2 § 610.122 RSMo. and

Kuenzle v. Missouri State Highway Petrol, 865 S.W.2d 667, 669 (Mo. banc 1993).

In paragraph 14 of the judgment the trid court states that its equitable power to
expunge is derived from the common law, generdly adopted by 8 1.010 RSMo. The courts
of this state, however, have never recognized a common law right to expungement of arrest

records, and have observed that our Sster states are divided on theissue. Cantrel v. State,

624 S.W.2d 495, 496 n. 3 (Mo. App. W.D. 1981); accord Rowleit v. Fairfax, 446 F. Supp.

186 (W.D. Mo. 1978); Theodore A. Bruce, Crimind Records and Confidentidity, 44 J. of

the Mo. Bar 243, 244 (1988); Gary D. Spivey, Right of Exonerated Arrestee to Have

Fingerprints, Photographs, or Other Crimina Identification or Arrest Records Expunged or

Redtricted, 46 A.L.R.3d 900 (1972; updated through 2004) (Generdly courts are divided, but
predominant view is no right to relief. Courts have held that retention of records compiled in

the course of alegd arrest in confidentid files for use by police as an investigative todl is

2 In point of fact, Missouri had a system of statutory expungement between 1973

and 1981. Marttinv. Schmdz, 713 SW.2d 22 (Mo. App. E.D. 1986). Expungement

provisons of the law were completely eliminated and records which would have been
subject to expungement were declared closed in 1981. 1d. a 25. “Modern” expungement

was adopted in 1993. § 610.122 RSMo.
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judtified in the interest of promoting effective law enforcement.).
To the extent that the judgment is premised on a common law right to expungement, it

erroneoudy declares or gppliesthe law.

C. “Equitable’ Expungement
Prior to the enactment of § 610.126.2 RSMo., Missouri courts from time to time
ordered what was called “ equitable expungement” of arrest recordsin cases of illegd

prosecution, acquittal, or extraordinary circumstances. Buckler v. Johnson County Sheriff’s

Depatment, 798 S\W.2d 155 (Mo. App. W.D. 1989).

Buckler was accused of rape. He was arrested after he refused to submit to a
polygraph test. No charges were ever filed againgt Buckler. The court held that such
circumstances, combined with Buckler’'s stated desire to be alaw enforcement officer,

condtituted an extraordinary circumstance judtifying expungement. Buckler, 798 SW.2d at

158-159.
The Missouri Supreme Court later said that Buckler was “the most liberd of standards

established by the court of appeals” and struck down its law enforcement applicant

exception. Kuenzle v. Missouri State Highway Patral, 865 S.W.2d 667, 669 (Mo. banc
1993). Kuenzle itsdf disdlowed expungement even though Kuenzle wanted to be alaw
enforcement officer, the facts clearly showed that his arrest was based on fase information,
and Kuenzle had never even been charged (much less pled guilty). Id. a 669. The court in

Kuenzle did so because it found that exercisng equitable powers in Kuenzl€ s favor would
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requireit to unsettle or ignore § 610.100 RSMo., which alows accessto such records for

crimind justice employment purposes. 1d.

1. The Record Does Not Support a Judgment of Equitable Expungement

Dyer did not dlege, thereis no evidence on the record, and the tria court did not
specificdly find thet the crimind proceedings agang Dyer involved an illegd prosecution,
acquittal, or extraordinary circumstance.

In hisfirst amended petition Dyer clams that his arrest was based on fdse
information, and that there is no evidence at this time to believe he committed the offense.

L.F. 21, Count I, 115 and 6. Somewhat cagily,® Dyer Satesin his affidavit, “A person | was
walking with took a gym bag away from atennis court. Such person cashed two checks for

less than $200.00 by filling in his name as payee. | did not take the gym bag or cash the

3 The State's umbrage is because these statements do not even begin to exhaust the
ways Dyer may have been crimindly involved in the crimes & issue. Evenif Dyer did not
take the bag does not mean he did not aid or encourage the person that did; the fact that
someone wrote their name on the check does not exclude crimind ligbility for Dyer. See §
562.041.1(2) RSMo; State v. Lager, 744 S\W.2d 453, 456 (Mo. App. W.D. 1987), dting

State v. Gonzalez-Gongora, 673 SW.2d 811 (Mo. App. S.D. 1984) (indiciaof aiding and

abetting include presence at the scene of the crime, flight therefrom and association with

others involved before, during, and after the commission of the crime).
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checks” L.F. 41, 11 3-5. Dye’sattorney described his offense to this Court as, “ahigh
school prank.” Petitioner’s Response to Motion for Special Order of State of Missouri and
Motion to Reconsider or for Expedited Hearing, page 2.

These dlegationsfal to explain the guilty pleasin the crimina court records, which
Dyer submitted to the trid court as Exhibit 1. L.F. 45-60. Indeed, aguilty pleaisan
admission that the pleader engaged in the conduct dleged. Statev. Danidls, 789 S.W.2d 243
(Mo. App. W.D. 1990) (owner of truck could not plead guilty to possession of marijuanain
crimina case and then deny possession in CAFA action). In fact, his guilty pleas should
estop Dyer from arguing that heis not guilty of the offenses which he seeks to expunge.
Jamesv. Paul, 49 SW.3d 678, 689 (Mo. banc 2001) (insured’ s guilty pleato first-degree
assault collateraly estopped rdlitigation of issues of intent and the exclusion of ligbility
coverage).

Unlike Dyer, the petitionersin Buckler and Kuenzle were never charged; they did not

plead guilty. Equitable expungement requires a showing of illega prosecution, acquittd, or
extraordinary circumstances. There was no such showing inthiscase. Thetria court’'s
judgment should, therefore, be reversed asit is not supported by substantial evidence, and is

in fact againg the weight of the evidence.

23



2. Equitable Expungement is Barred by Statute

As noted by the Missouri Supreme Court in Kuenzle v. Missouri State Highway

Patrol, 865 SW.2d 667, 669 n. 2 (Mo. banc 1993), the General Assembly had then recently

acted to dlow expungement in certain cases and removed court’ s jurisdiction outside the
gatute. In 1993 the Genera Assembly passed HB 170 and HB 562, which provided for
expungement of arrest records under certain circumstances.

The Generd Assembly amended the expungement law in 1995. The amendment
eiminated the time limits on bringing an expungement action, added a Specific provison that
a suspended imposition of sentence was a bar to expungement, and added § 610.126.2

RSMo., which states:

Except as provided by sections 610.122 to 610.126, the courts of this state

shall have no legal or equitable authority to close or expunge any arrest record.
1995 Mo. Sesson Laws HB 135.

Thetrid court, a Dyer’s behest, entered judgment finding that the 1995 amendments
do not apply to him. L.F. 82. Thelogica question then becomes how does the 1993 statute
pertain to him? Dyer, after dl, pled guilty and the trid court suspended imposition of
sentencein 1991. L.F. 48 and 49.

The 1995 amendments repedled 8§ 610.126 RSMo. (1993 Cum. Supp.), and replaced it
with the current version of the law. 1995 Mo. Session LawsHB 135. The 1993 version of
the law would apply to Dyer if he had brought this action prior to its reped in 1995. § 1.180

RSMo. Had he been able to obtain a judgment of expungement under the 1993 version of the

24



law (apoint that the State does not concede, as the 1993 law required a finding that the arrest
was based on fdse information and that there was no probable cause, at the time of action to
expunge, to believe the individua committed the offense, § 610.122 RSMo. (Cum. Supp.
1993)) the repeal would not have taken away his rights thereunder.

§1.170. Dyer'sclamthat heisentitled in 2004 to use the Satute as it existed between 1993

and 1995 is without precedent in Missouri law, and without afactual basis.

D. “Statutory” Expungement.
As st out in the Statement of Facts, Dyer was arrested for, charged with, and found
guilty of forgery and stedling. Before an expungement can be granted, § 610.122 RSMo.
requires an affirmative finding that the arrest was based on false information, and that five

other statutory conditionsexist. McNdly v. &. Louis County Police Dept., 17 S.W.3d 614,

616 n.2 (Mo. App. E.D. 2000). The statute requires:
the court determines that the arrest was based on false
information and the following conditions exist:
(1) Thereisno probable cause, a the time of the action to
expunge, to bdieve theindividuad committed the offense;
(2) No charges will be pursued as aresult of the arret;
(3) The subject of the arrest has no prior or subsequent
misdemeanor or felony convictions,

(4) The subject of the arrest did not receive a suspended
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imposition of sentence for the offense for which the arrest was
made or for any offense related to the arrest; and

(5) No civil action is pending relating to the arrest or the records
sought to be expunged.

§610.122 RSMo.

1. Dyer was found quilty of the offense,

Because Dyer was found guilty of forgery and stedling there is no reason to bdieve
that the arrest was based in fdse information, or that there is no probable cause, at the time
of the action to expunge, to believe he committed the offense.

Dyer pled guilty (L.F. 49). A Missouri crimina court cannot enter judgment on a
guilty pleaunlessit is satisfied thet there is afactua basis for the plea. Rule 24.04(e). A
guilty pleais an admisson that the pleader engaged in the conduct aleged. Statev. Danidls,
789 SW.2d 243 (Mo. App. W.D. 1990) (owner of truck could not plead guilty to possession

of marijuanain crimind case and then deny possession in CAFA action).  Also see Jamesv.

Paul, 49 SW.3d 678, 689 (Mo. banc 2001) (insured's guilty pleato first-degree assault
collaterally estopped relitigation of issues of intent and the exclusion of liahility coverage).

Thetrid court erred in granting a judgment expunging the arrest record because the
guilty pleaand finding of guilty make it clear that the arrest was not based on false

information and that there is probable cause to believe Dyer committed the offenses.
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2. Dyer received a suspended imposition of sentence.

After Dyer was found guilty on his plea, the court’s options included suspending
impaosgition of sentence, with or without aterm of probation. 8 577.011.2 RSMo. Inthis
case, the crimind court chose to suspend imposition of sentence and impose aterm of
probation (L.F. 48). Presumptively, Dyer complied with dl of the terms of his probation and
was routinely discharged therefrom. These facts do not judtify an expungement, however.

Section 610.122(4) specificaly requires the court to find, “The subject of the arrest
did not receive a suspended imposition of sentence for the offense for which the arrest was
made or for any offense related to the arrest[.]” Since the tria court could not reasonably
make that finding on this record, it erred in granting a judgment of expungement. P.B.Sv.

Prosecuting Attorney’ s Office of St. Louis Co., 998 SW.2d 835 (Mo. App. E.D. 1999).

E. TheRecord Does Not Support the Judgment.

A judgment must be based on evidence and not speculation. P.B.Sv. Prosecuting

Attorney’s Office, 998 S.W.2d 835, 836 (Mo. App. E.D. 1999). In generd, ajudgment is

invaid when there is no evidence to support it. 1d; Wedey v. Crestwood Police Department,

Sw.3d (Mo. App. E.D. October 12, 2004).
In this case, there is no transcript of the proceedings. Ordinarily, without an
evidentiary record, an appellate court is unable to determine what evidence was admitted,

what evidence was rgjected, and whether a sufficient case was made. Sdllenriek v. Director

of Revenue, 826 S.W.2d 338, 342 (Mo. banc 1992). In this case, however, the Court can
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review the judgment based on the Legd File. See McNaly v. St. Louis County Police Dept.,

17 SW.3d 614, 616 (Mo. App. E.D. 2000) (athough no record made of hearing, court

reviewed case based on the legd file).

Jugt asin Wedey v. Crestwood Police Department,  ~ SW.3d__ (Mo. App.
E.D. October 12, 2004), the judgment in this case is contrary to the evidence in the record.
The trid court in Wed ey found that the petitioner had not received a suspended imposition
of sentence, when the only evidence in the record showed the exact opposite — he had
received a suspended imposition of sentence.

Thetrid court in this case attempted to evade that problem by finding that suspended
impogition of sentence did not matter — the statute did not have the suspended imposition of
sentence language in 1991. But it isjust astrue that there was no statutory expungement in

1991. Kuenzlev. Missouri State Highway Petrol, 865 S.W.2d 667 (Mo. banc 1993).

F. Concluson
In summary, a the time of his guilty plea and suspended imposition of sentence Dyer
had no right to an expungement. Dyer did not have any right to an expungement between
1993 and 1995 because (just like today) he could not have shown he was arrested based on
fdse information and that there was no probable cause to beieve he committed the offenses.
After 1995 Dyer was not entitled to an expungement for those same reasons, and because he
had received a suspended imposition of sentence. The trial court erroneoudy declared or

gpplied the law in entering its Judgment of Expungement of Arrest Records, and the judgment
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is unsupported by substantial evidence and is againgt the weight of the evidence.
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.

Thetrial court erred in entering the Judgment and Order of Expungement of
Arrest Records and therein declaring the expungement law, as amended in 1995,
unconstitutional because:

1) an Equal Protection violation requires a showing that Dyer isa member of a

protected class, or that a fundamental right isat issue, or that thereisno

rational basisfor thelaw, and Dyer did not make that showing in that thereis

no evidence of record showing that Dyer isa member of a protected class, a

fundamental right isat issue, or the requirements of the expungement law are

not rationally related to the State' sinterest in maintaining arrest records,

2) the questionsrelated to the amending bill’ stitle and content are barred by

the statute of limitations, in that 8§ 516.500 RSMo., requires such an action be

brought beforethe end of the next legidative session, but in any event, no later
than five years after the passage of the bill;

3) theamending bill was not an ex post facto or retrospective law, in that it

imposes No retr ospective liability;

4) the amended statute does not violate the separation of powersdoctrineg, in

that the abalition of equitable expungement in the process of creating a unified

statutory criminal records scheme does not affect the magistracy of the
judiciary;

5) thereisno allegation or evidence supporting a Due Processflaw in the
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amended statute, in that the statute does not prevent or impair any process due
to Dyer;

6) maintenance of criminal records does not violate the double jeopardy clause
of the congtitution, in that the existence of the records does not impose

additional penaltieson Dyer.

In the second count of his amended petition, Dyer again dleged most of the eements
of datutory expungement, then set forth clams that the 1995 amendmentsto the

expungement law were uncongitutiona. Amended Petition, Count I1, L.F. 21.

A. Standard of Review

Statutes are presumed to be congtitutiond. Lewisv. Gibbons, 80 S.\W.3d 461, 466
(Mo. banc 2002). Statutes should not be invaidated unless they clearly and undoubtedly
contravene the condtitution and plainly and papably affront the fundamentd law embodied in
the condtitution. 1d. To the extent that the congtitutiondity of a Satute has no bearing on the

outcome of a case, the condtitutiona question should not be decided. M.P. v. Missouri

Department of Socid Services, No. SC85384 (Mo. banc October 26, 2004).

B. Dyer Failed to Establish an Equal Protection Case

In andyzing equa protection claims, this Court firs must determine whether the
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aleged classfication burdens a*“ suspect class’ or impinges upon a“fundamentd right.”

Richev. Director of Revenue, 987 S.W.2d 331, 336-337 (Mo. banc 1999)(citations and

internd quotations omitted).

“Suspect classes’ are classes, such as those based upon race, nationd origin, or
illegitimacy, that for historical reasons * command extraordinary protection from the
magoritarian politica process” “Fundamentd rights' include the rights to free speech, to
vote, to freedom of interstate travel, aswell as other basic liberties. Id.

The only cdlassidentified in Dyer's amended petition and the trid court’ sjudgment is
the, “class of persons granted a suspended imposition of sentence].]” Amended Petition,
Count 11 §3(e), L.F.21. Nowherein the amended petition or in the judgment is afundamental
liberty interest identified. When alaw burdens neither a suspect class nor impinges upon a
fundamentd right, this Court consders whether the statute isrationaly related to a
legitimate state purpose. Riche, 987 SW.2d at 336-337. Under thisanadysis, a court will
drike down the legidation only if the challenger shows that the classification rests on
grounds wholly irrdlevant to the achievement of the state's objective. 1d.

The Stat€' sinterest in maintaining crimina history records is reflected in the cregtion
of the Crimina Records Repository (88 43.500 RSMo. et seg) and the many statutes that are
affected by a person’s crimina history (e.g. sentencing of prior and persstent offenders, 8
558.016 RSMo., jury service § 561.026(3)RSMo., and voting
§561.026 (1) & (2) RSMo0.). These records are even more important today with bio-metric

identification. Arrest records, such as Dyer’s, are the basis of the Automated Fingerprint
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Identification System (AFIS). It can be used to identify people who are in custody but may
not be giving ther true names, and to identify individuas by comparing fingerprints and the
identification of suspects through the use of latent prints found at crime scenes.
http://mww.mshp.state.mo.us’HP32P001.nsf/0/5711a76a46b81323862568c8006df 46270p
enDocument (last accessed November 1, 2004). Even victims of crime and other tragedies

are sometimesidentified by fingerprints. See Kevin Hoffmann, Fifth Body Identified in

Prospect Murders, Kansas City Star, September 14, 2004, Page B2. These and other uses

arewiddly accepted. Gary D. Spivey, Right of Exonerated Arrestee to Have Fingerprints,

Photographs, or Other Criminal |dentification or Arrest Records Expunged or Redtricted, 46

A.L.R.3d 900 (1972; updated through 2004) (courts have held that retention of records
compiled in the course of alegd arrest in confidentia files for use by policeasan
investigative todl isjudtified in the interest of promoting effective law enforcement).

The legidature has provided rdief for innocent persons arrested by mistake, and
victims of identity theft who are incorrectly named in crimina records. 88 610.122 RSMo.
et seg. and 8§ 575.120.4 RSMo. Even in the case of Dyer’s purported class, the legidature
has exercised discretion and grace. Members of the class have pled guilty to crimina
offenses. Despite Dyer’s admission of guilt to two different fonies, the legidature has
limited who has access to his record and the records of dl of the other people who have
likewise admitted guilt, but whom trid court judges have decided should have the specid
benefit of a suspended imposition of sentence. § 610.100 RSMo.

Dyer claimsthat he lost hisjob because of the arrest. Petitioner’ s Response to
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Motion for Special Order of State of Missouri and Motion to Reconsider or for Expedited
Hearing, page 2. Reasonable people might disagree about the propriety of barring Dyer
from his place of work, but that is an issue to be resolved by the federd government. Dyer
has not shown that his purported classification rests on grounds whally irrdlevant to the
achievement of the State' s objectives.

Thetrid court erred in declaring the 1995 amendments to expungement law

uncongtitutiona on the grounds of Equa Protection.

C. HB 135 (1995) was Not Constitutionally Defective
Modern expungement proceedings in Missouri began in 1993 with the passage of HB
170 and HB 562, codified in 88 610.122-.126 RSMo. In 1995 HB 135 amended
88 610.122 and .126, adding provisions that prohibited expungement in casesinvolving a
suspended impoasition of sentence and miaking it clear that expungement pursuant to the
gatute was the only recourse under Missouri law. In his amended petition for expungement

Dyer attacks the condtitutionaity of HB 135 (1995).

* The Response dso says that thisissue was raised in the Petition, without citation.
The State cannot find a reference to the job loss in ether the Petition (L.F. 3) or the
Amended Petition (L.F. 21). Dyer’s claim appears to be supported, however, by paragraphs

8 and 9 of his affidavit (L.F. 41), Exhibit 2 (L.F. 61), and Exhibit 8 (L.F. 81).
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1. Thetitle and subject of the amending hill were dear, and the bill did not contain more than

one subject; dternatively, Dyer’'s challenged is barred by the datute of limitationsin §

516.500 RSMo.

In his amended petition Dyer clams that the 1995 amendments to 88 610.122 and
.126 are uncondtitutional because thetitle and subject of the bill did not clearly expressthe
legidative intent to eiminate expungement for those who had received a suspended
imposition of sentence. Petition, Count 11, 3(b), L.F. 22. Further, he clams that the bill
contained more than one subject matter that was not clearly expressed in thettitle. Id. at
3(e).

The actud content of HB 135 (1995) isnot in the record. Exhibit 7, captioned. “Bill
Summaries,” does not set out the language of HB 135 (1995). The hill is published, however,
in the 1995 Session Laws, pursuant to the authority of 8 2.030 and Senate Concurrent
Resolution No. 20.

Thetitle of the bill was, “An Act to repeal sections 209.265, 610.100, 610.122,
610.123, 610.126, 610.150 RSMo 1994, relating to the confidentiaity of certain
information, and enacting in lieu thereof nine new sections reating to the same subject, with
penalty provisons.” 1995 Session Laws HB 135, page 1303. Dyer did not favor the parties
or thetrid court with any factud dlegations rdaed to his damsthat the bill did not clearly
express its purpose in the title or subject, or that it contained more than one subject. Neither

does the judgment inform how HB 135 (1995) was condtitutionally defective.
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A. Staute of Limitations

Aspled in the Answer of the State of Missouri to the First Amended Petition for
Expungement of Arrest Records, 13, L.F. 31, Dyer’s clams are time barred by the statute
of limitationsin § 516.500 RSMo. That section provides.

No action dleging a procedurd defect in the enactment of a bill into

law shdl be commenced, had or maintained by any party later than the

adjournment of the next full regular legidative sesson following the effective

date of the bill aslaw, unlessit can be shown that there was no party aggrieved

who could have raised the claim within that time. In the latter circumstance, the

complaining party must establish that he or she was the first person aggrieved

or in the class of first persons aggrieved, and that the claim was raised not later

than the adjournment of the next full regular legidative sesson following any

person being aggrieved. In no event shdl an action dleging a procedurd defect

in the enactment of abill into law be dlowed later than five years &fter the bill

or the pertinent section of the bill whichis chalenged becomes

effective.
§ 516.500 RSMo.

Dyer did not bring this action before the end of the next legidative sesson &fter the
adoption of HB 135 (1995). Hedid not bring it within five years of the effective date of HB

135 (1995). He brought the action in 2004. L.F. 3and 21. Hisaction istime barred.

36



B. Articlelll 8§21

Even if the action were not time barred, it isnot well founded. “Theuseof . ..
procedurd limitations to attack the condtitutiondity of statutesis not favored.” Stroh

Brewery Company v. State of Missouri, 954 S.W.2d 323, 326 (Mo. banc 1997).

Articlelll § 21 of the Missouri Congtitution, States:
The style of the laws of this state shdl be: “Beit enacted by the Generd
Assembly of the State of Missouri, asfollows.” No law shal be passed except
by bill, and no bill shall be so amended in its passage thr ough either house
asto changeitsoriginal purpose. Billsmay originate in either house and
may be amended or rgected by the other. Every hill shdl be read by title on
three different daysin each house.
(emphasis added).
For the purpose of Article 1l § 21, the origind purpose of a bill must be determined a

the time of the bill’ sintroduction. Stroh Brewery Company, 954 SW.2d at 326. Thereisno

evidence of record that informs as to the origind title and subject of HB 135. Thetrid
court’s judgment must, therefore, be reversed asit is not based on any evidence. Certainly
the title and subject of the bill as recorded in the 1995 Session Laws meets the requirements
of Stroh: dl of the subjectsin the hill dedlt with the issue of protection of information from

public disclosure, and they were identified statute by statute. 1d.

C. Articlelll 823
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Articlell § 23 of the Missouri Congtitution, States:
No bill shall contain mor e than one subject, which shall be clearly

expressed in itstitle, except bills enacted under the third exception in

Section 37 of this article and generd gppropriation bills, which may embrace

the various subjects and accounts for which money may be appropriated.
(emphasis added).

Stroh dso ingructs on the “one subject” test under Article Il 8 23. 1t is, “whether dl
of the provisons of the bill fairly relate to the same subject, have a naturd connection

therewith or are incidents or means to accomplish its purpose.” Stroh Brewery Company V.

State of Missouri, 954 SW.2d 323, 326 (Mo. banc 1997). In Stroh the origind hill

proposed amending a section of the liquor control law. |d. a 324. As ultimately passed, the
bill amended eight sections of the law and enacted nine new sections. 1d. at 325. Since dl of
the laws affected were from the liquor act, no condtitutiond violation was found. 1d. at 326.

In contrast, the one subject test was violated when abill on the subject of dections
was amended to alow certain counties to adopt congtitutions (subject to popular vote).

Hammerschmidt v. Boone County, 877 SW.2d 98 (Mo. banc 1994). This Court held that

despite the requirement of avote, the real purpose of the amendment was to create a new for
of county government, previoudy unknown in Missouri. 1d. at 102.

Thehill in this case is not so ground bresking. 1t deds with, “the confidentidity of
certain information[.]” 1995 Mo. Sesson Laws HB 135. It created no new law —dl of the

datutes pre-existed the bill. Certainly the statutes in question were substantialy atered by
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the bill, but dearly the legidature was refining dready existing laws on confidentidity.®
Evenif Dyer’s attack on HB 135 is not time barred by the provisions of § 516.500, it is not

wdl founded in fact.

2. The Amending Bill is Not an Ex Pogt Facto or Retrospective Law.

The Missouri Condtitution, Article 8 10, provides, “ That no ex post facto law, nor law
impairing the obligation of contracts, or retrospective in its operation, or making any
irrevocable grant of specid privileges or immunities, can be enacted.” An ex post facto or
retrogpective law is one which affects substantive or vested rights, such as judgments of

record. Ariev. Intertherm, Inc., 648 SW.2d 142, 158-159 (Mo. App. E.D. 1983); Doe .

Roman Cathalic Diocese, 862 S.W.2d 338 (Mo. banc 1993). Asdiscussed in the first Pont

Redied Onin this brief, Dyer has never had aright to expungement of the records of his
arrest, guilty plea and suspended imposition of sentence. HB 135 thus could not act as an ex

post facto or retrospective law.

3. The Amended Statute Does Not Violate the Separation of Powers Doctrine

Paragraph 15 of the Judgment States.

® Thisis especidly significant since the public policy of this state cals for open
records. 8 610.011 RSMo. Arguably HB 135 (1995) was creating exceptions to this public
policy —asingle subject.
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Any legidative atempt to punish Petitioner by denying his equitable right to
expunge because of a suspended imposition of sentence violates Article 11, Section |
of the Condtitution of Missouri, regarding the separation of powers and Article V,
Section 14 which reservesjudicid powersto the Circuit Courts.

L.F. 84.

Impostion of punishment for violations of the crimind law is the exclusive province
of thejudiciary. § 557.011 RSMo. Asdiscussed in Section B of this point, there are dso
collaterd consequences to crimind adjudications. See, e.q., Ch. 561 RSMo. The
maintenance of crimina recordsis not, “punishment,” as discussed in Section E of this Point.

Section 610.126.2 RSMo. does not violate the separation of powers doctrine. That
doctrine, st out in our Condtitution in Article 11, Section |, Sates:

The powers of the government shdl be divided into three distinct
departments — the legidative, executive and judicid — each of which shdl be
confined to a separate magistracy, and no person, or collection of persons,
charged with the exercise of powers properly belonging to one of those
departments shdl exercise any power properly belonging to ether of the
others, except in the instances in the congtitution expresdy directed or
permitted.

This Court held in Suffian v. Usher, 19 SW.3d 130, 134 (Mo. banc 2000), that absent

acondtitutiona provison to the contrary, it is not an usurpation of judicid power to change

or revoke a power created by statute. A statute may modify or abolish a cause of action that
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has been recognized by common law or statute. Kilmer v. Munn, 17 S\W.3d 545, 550 (Mo.
banc 2000). In this case the legidature has created the records at issue, and provided for
their maintenance, dissemination, and expungement. 88 43.500-.545, 610.100 and 610.122-
.126. The magigtracy of the judiciary is not affected.

The judgment’ sreference to Article V, Section 14, is obscure. This Court has held
that Article V, the Judicid Article, is devoted to governing the courts and judges. Goodrum

V. Asplundh Tree Expert Co., 824 SW.2d 6, 12 (Mo. banc 1992) (Art. V, 8 14 not a

congraint upon power of the adminigtrative agencies). Neither the amended petition nor the
Judgment identify any substantive right purportedly implicated by Article V, Section 14. This
Court has never found a substantive right under the provision. Again, the magistracy of the
judiciary is not affected by legidative cregtion, maintenance, dissemination, and

expungement of arrest records.

D. Dyer’sDue Process Rights Have Not Been Violated
Just like hisequd protection clams, neither Dyer in his pleadings nor the trid court
inits judgment has favored the defendants with an explanation of how Dyer’s due process
rights have been violated.
Generdly speaking, to establish a Due Process violation a person must show that they
have suffered the deprivation of aliberty interest or aproperty right. Articlel 8 10 Missouri

Condtitution. Boerdg v. Missouri Department of Corrections, 959 SW.2d 454 (Mo. banc

1997). Asdiscussed previoudy regarding “common law” expungement, thereis no common
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law or condtitutiond basisto support Dyer’s expungement theories. Cantrell v. State, 624

SW.2d 495, 496 n. 3 (Mo. App. W.D. 1981); accord Rowlett v. Fairfax, 446 F. Supp. 186

(W.D. Mo. 1978); Theodore A. Bruce, Crimina Records and Confidentidlity, 44 J. of the

Mo. Bar 243, 244 (1988); Gary D. Spivey, Right of Exonerated Arrestee to Have

Fingerprints, Photographs, or Other Crimina Identification or Arrest Records Expunged or

Redtricted, 46 A.L.R.3d 900 (1972; updated through 2004) (Generdly courts are divided, but
predominant view is no right to relief. Courts have held that retention of records compiled in
the course of alegd arrest in confidentid files for use by police as an investigative todl is
judtified in the interest of promoting effective law enforcement.). One who has no due

processinterest is not entitled to relief. State Board of Regidration for the Hedling Artsv.

Boston, 72 SW.3d 260 (Mo. App. W.D. 2002).
As demongrated in the first Point Relied on in this brief, Dyer has never had aliberty
interest or property right in expungement of his crimind record. His due process clam must

fal.

E. Maintenance of Records Does Not Punish Dyer
The Double Jeopardy Clause of the Fifth Amendment states, “nor shdl any person be
subject for the same offence to be twice put in jeopardy of lifeor limb[.]” U.S. Congt.
Amend. V. The provisons of Article | § 19 of the Missouri Condtitution are essentidly to the
same effect. “Three digtinct abuses are prevented by the Double Jeopardy Clause: (1) a

subsequent prosecution for the same offense after acquittd; (2) a subsequent prosecution for
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the same offense after conviction; and (3) multiple punishments for the same offense” State
v. Mayo, 915 S.W.2d 758, 759 (Mo. banc 1996).

The maintenance of arrest and court records serves many purposes, as set out in the
argument pertaining to the first Point Relied On in this brief. The State has been unable to
locate a Single case where maintenance of conviction records was held to implicate the
double jeopardy clause. Like attorney discipline, maintenance of recordsis probably so far

removed from punishment that attempting to fit it into the concepts set out by Mayo smply

fals Inre Caranchini, 956 SW.2d 910, 914 (Mo. banc 1997) (attorney disciplinary actions
are intended to protect the public and not to punish the individua attorney). Arguably
maintenance of records protects a defendant’ s due process right to be free from double
jeopardy, as otherwise the defendant might be unable to prove the violation of his

condiitutiond rights.

F. Absent the 1995 Amendment, Dyer isBarred from Expunging His Record
Assuming that he was digible for expungement under the 1993 verson of the
expungement law (a point that the State does not concede, as the 1993 law required afinding
that the arrest was based on false information and that there was no probable cause, at the
time of action to expunge, to believe the individua committed the offense, § 610.122 RSMo.
(Cum. Supp. 1993)), the 1993 expungement law required expungement actions be brought
within three years of the date of the arrest. § 610.122(4) RSMo. (Cum. Supp. 1993). If the

1995 amendment to the satute is uncondtitutiona, that statute of limitations il exigts, as
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pointed out in the answers of the Crimina Records Repository (L.F. 33 1 8), and the
Prosecuting Attorney. L.F. 38 3. If thelimitation period gtill exidts, the petition istime
barred on its face, as Count I, 1/ 4, the amended petition (filed May 6, 2004) alleges that Dyer
was arested on June 6, 1990. L.F. 21. Evenif the amended petition relates back to the
origind petition in this case, the origind petition was time barred when filed on March 26,

2004. L.F. 3.

G. Concluson
The pleadings of Dyer and the Judgment of Expungement of Arrest Records usethe
language of condtitutiond protections without foundation. The judgment of the trid court is
without substantid evidence to support its congtitutiona conclusions, and erroneoudy

declares the law.



CONCLUSION

In view of the foregoing, Appe lant respectfully submits that the judgment should be
reversed, and the Supreme Court should ether remand the case for further proceedings, or in
the dternative, vacate the Judgment and Order of Expungement of Arrest Records (L.F. 17)

and enter judgment in favor of the Crimina Records Repository.
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